ST 00-0015-PLR 07/17/ 2000 ENTERPRI SE ZONES

The enterprise zone building materials exenption allows retailers |located in
the nunicipality or unincorporated area of a county that established an
enterprise zone to make tax-free sales of building materials that wll be
incorporated into real estate located in the enterprise zone. See 86 I1I.
Adm Code 130.1951. (This is a PLR).

July 17, 2000

Dear XXXxX:

This Private Letter Ruling, issued pursuant to 2 Ill. Adm Code 1200 (see
http://ww. revenue. state.il.us/legalinformtion/regs/part1200), is in response to
your letter of April 20, 2000, received on May 2, 2000. Revi ew of your request
for a Private Letter Ruling disclosed that all information described in
par agraphs 1 through 8 of subsection (b) of the enclosed copy of Section 1200.110
appears to be contained in your request. This Private Letter Ruling will bind
the Department only with respect to COVPANY for the issue or issues presented in
this ruling. Issuance of this ruling is conditioned upon the understandi ng that

neither COVPANY nor a related taxpayer is currently under audit or involved in
litigation concerning the issues that are the subject of this ruling request.

In your letter, you have stated and nmade inquiry as follows:

I amwiting to you requesting a Private Letter Ruling (PLR), pursuant
to 2 IIl. Admn. Code Sec. 1200.110, addressing whether the BUSINESS
utilized by our client, the COWANY (the COWANY), satisfies the
requirenents for the sales tax (the Retailers' Cccupation Tax/Use Tax)
exenption for sales of building materials incorporated into real
estate located in an Enterprise Zone. The aforenentioned sales of
building materials began on January 1, 2000 and continue to the
present. PLRs respond to inquiries made by taxpayers or the
representatives under power of attorney (attached). W understand the
PLRs discuss tax principles and are binding on the Illinois Departnent
of Revenue (IDOR) to the extent that the material facts of the
situation remain the sanme, and the law relied upon in the ruling does
not change.

FACTS
1. The Busi ness Organi zati on
The COWPANY, a conpany located in CITY, Illinois, is in the process of

inmproving its real property located in a CITY Enterprise Zone. The
COMPANY wutilizes the BUSINESS, |located in CITY, to purchase the
necessary building materials and sell those materials to the
Contractor. The Contractor then perforns the capital inprovenents.
The BUSINESS is a wholly-owned subsidiary of the COVANY. There are
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vari ous business reasons for wutilizing the BUSINESS. First, the
BUSINESS provides for the centralization of costs and ease of
adm ni stration. By having a separate entity handle the purchase of

building materials, the COWANY can nonitor the costs and business
negotiations of the project in a faster, nore efficient manner.
Second, the BUSINESS pronotes economic growh within the Enterprise
Zone and fills a void in the market for retailers of heavy building
materials within the municipality.

2. Steps of the Capital |nprovenent

The COWVPANY is taking the followng steps in inplenenting its capital
i nprovenent plan:

1. A separate legal entity was created to serve as an Enterprise
Zone retailer (the  BUSI NESS) of building materials for
i ncorporation into real estate |located in the Enterprise Zone.

2. The BUSINESS has a separate Departnent registration and FEIN
nunber.

3. The BUSINESS |eases office space from the COWANY w thin the
municipality that created the Enterprise Zone. The office space
is |eased fromthe COMPANY at fair market val ue.

4, The BUSINESS has registered for collection of the 1Illinois
Retail ers' QOccupation Tax and ot her applicabl e taxes.

5. The BUSI NESS has a separate bank account into which its receipts
are deposited. A sub-account shared with the COVPANY is used to
make paynents to the conpanies (the ‘Materials Suppliers’) from
whi ch the BUSINESS purchases building materials. The BUSI NESS
transfers nonies from its separate bank account to the sub-
account to replenish the funds wused to pay the Materials
Suppl i ers.

6. Contractors and subcontractors (‘the Contractor’) were requested
to utilize the BUSINESS for the purchase of building materials
for incorporation into real estate located in the Enterprise
Zone.

7. Purchases by the BUSINESS are effectuated in the follow ng
manner :

(a) The Contractor prepares a purchase order (‘Contractor’s
Purchase Order’) for all purchases of building materials
from the BUSINESS. BUSI NESS may purchase the materials
from any Materials Supplier that has those materials
avai |l abl e. The Contractor may submt to the BUSINESS the
names and addresses of suggested Materials Suppliers from
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(b)

(c)

(d)

(e)

()

(9)

whom materials may be obtained.' The BUSINESS initials and
date stanps the Contractor’s Purchase O der when received
and accepted. Al'l purchase orders are accepted at the
BUSINESS' s CITY |ocation. The BUSI NESS keeps all of the
Contractor’s Purchase Orders received inits files.

A Purchaser’'s Statement executed and signed by the
Contractor is placed on file with the BUSINESS at the
beginning of the project. The Purchaser’s Statenent
contains a certification by the Contractor that the
building materials being purchased are for incorporation
into real estate Jlocated in an Enterprise Zone, a
description of the building materials being purchased, the
location of the real estate into which the building
materials will be incorporated, the nane of the Enterprise
Zone in which that real estate is |ocated, and the
Contractor’s signature and date of signing.

Upon receipt of the Contractor’s Purchase Oder and the
Purchaser’s Statenent, the BUSINESS prepares and provides

to the Materials Supplier a Purchase Oder (‘the
BUSI NESS' s Pur chase O der’) whi ch i ncor por at es t he
materials listed on the Contractor’s Purchase O der. The
Contractor’s Purchase Oder is attached to the BUSI NESS s
Purchase Order and sent to the Materials Supplier. The
BUSI NESS' s Purchase Order asks that the materials be drop-
shipped to the Contractor at the construction site. The

BUSI NESS' s Purchase Order includes a Certificate of Resal e.

Upon receipt of the materials which are drop-shipped to the
Contractor pursuant to the BUSINESS s Purchase O der, the
Contractor inspects the materials and sends a copy of the
Materials Supplier’s shipping docunents to the BUSINESS
indicating that the materials neet standards. When the
Materials Supplier is unable to deliver appropriate
materials, the BUSINESS finds another Materials Supplier
from which to purchase the goods.

The BUSI NESS records the purchase of the materials fromthe
Materials Supplier and the sale of the materials to the
Contractor in its books and records.

Upon receipt of the invoice from the Materials Supplier,
t he BUSI NESS i nvoi ces the Contractor for the anmount due.

The BUSI NESS pays the Materials Supplier upon receipt and
deposit of paynment fromthe Contractor.
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8. All functions related to the processing of its docunents -
i ncluding acceptance of the Contractor’'s Purchase Oder - are
performed by the BUSINESS at its location in CITY, Illinois.

| SSUE

Do the steps described above regarding the establishment and
operations of the BUSINESS satisfy the requirements of 86 I[ll. Adm
Code 130.1951, allowing the BUSINESS to claim the Enterprise Zone
Bui | ding Materials Exenption?

STATEMENTS

No audit or litigation is currently pending between the COVWANY and
t he | DOR. To the best of our know edge, the IDOR has not previously
ruled on the sane or simlar issues for the COWANY, nor has the
COMPANY submitted a petition on a simlar issue and withdrew it before
a letter ruling was issued. The IDOR did issue a General Information
Letter (AL) on these issues, which has been encl osed.

LAW
In Illinois, retailers may claiman exenption with respect to sal es of
building materials incorporated into real estate located in an
Enterprise Zone. 35 ILCS 120/5k and 86 Ill. Adm Code 130.1951(a)(1).
In order to qualify for the exenption, a retailer nust conply with the
foll owi ng requirenents; (1) the retailer nust have an identifiable

physical presence in the municipality or the county that has
established the enterprise zone; (2) the retailer nust register with
the Departnent as a retailer at a location in the nunicipality or in
the wunincorporated area of the county that has established the
enterprise zone; and (3) the retailer nust be able to docunent the
acceptance of purchase orders from its custoner, the contractor, at
the location in the municipality or the county that has established

the enterprise zone. Id. At (a)(2)(A-(0O. It is critical that a
clear ‘paper trail’ exist showing that a contractor purchased the
materials from a qualified retailer and that, in a separate

transaction, the retailer purchased the materials from a supplier.
ST 95-270 AL, ST 95-0433 G L & ST 97-27.

ANALYSI S

The BUSINESS in this case satisfies all the conditions of 86 Ill. Adm
Code 130.1951, and should qualify for an exenption from collecting
sales tax on building materials sold for incorporation into real
estate located in the Enterprise Zone. The conditions are satisfied
as follows:

A The retailer (the BUSINESS) nust have an identifiable
physi cal presence in the nunicipality or the unincorporated
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area of the county that has established the enterprise
zone. In this case, the BUSINESS has rented office space
within the Cty of CITY, IlIlinois.

The retailer nust be registered with the Departnent as a
retailer at a location in the nunicipality or in the
uni ncorporated area of the county that has established the
enterprise zone. |In this case, the BUSINESS has registered
with the Departnent for a registration nunber and FEIN
The BUSINESS |isted as its address the rented office space
within CITY, Illinois.

The retailer nust be able to docunent the acceptance of
purchase orders at a location in the nunicipality or the
uni ncorporated area of the county that has established the
enterprise zone. In this case, the BUSINESS accepts,
initials, and date stanps all of the Contractor’s Purchase
Orders at its rented office space in CITY, Illinois.

There nust be a sale froma supplier to a retailer which is
i ndependent of the sale from the retailer to the
contractor, the exenption appl i cabl e to t he sal e
transaction nust be properly docunented, and the sale
transaction nust be reflected in the books and records of
the qualified retailer. In this case, the sale of building
materials from the Materials Supplier to the BUSINESS
occurs and is docunented as foll ows:

1. The BUSI NESS, |ocated in CITY, Illinois, submts its
Purchase Order to the Materials Supplier.

2. The BUSINESS' s Purchase Order includes a certificate
of resale.

3. The Materials Supplier issues an invoice to the
BUSI NESS at its CITY, Illinois office.

4, The BUSI NESS pays the Materials Supplier’s invoice.

The resale exenption applicable to this sale is properly
docunented by the BUSINESS s issuance of a Certificate of
Resale to the Materials Supplier. The BUSI NESS records
this purchase in its books and records.

E. There nmust be a sale fromthe retailer to the contractor which is
i ndependent of the sale from the supplier to the retailer, the
exenption applicable to the transaction nust be properly
docunented, and the transaction nust be reflected in the books
and records of the qualified retailer. In this case, the sal e of
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building materials fromthe BUSINESS to the Contractor occurs and
is docunented as foll ows:

1. The Contractor submts its Contractor’s Purchase Order to
t he BUSI NESS.

2. The Contractor executes and provides a Purchaser’s
Statenment to the BUSINESS at the beginning of the project.
The Purchaser’s Statenent includes a certification by the
Contractor that the building materials being purchased are
for incorporation into real estate located in the
Enterprise Zone, a description of the building materials
bei ng purchased, the location of the real estate into which
the building materials will be incorporated, the name of
the Enterprise Zone in which the real estate is |ocated
and the Contractor’s signature and date of signing.

3. The BUSI NESS i ssues an invoice to the Contractor.

4. The contractor pays the BUSINESS s | nvoi ce.
The enterprise zone building materials exenption applicable to this
transaction is properly docunented by the Contractor’s issuance of a
Purchaser’s Statenment to the BUSINESS. The BUSINESS records this sale

inits books and records.

CONTRARY AUTHORI TY AND DI SCUSSI ON

In General Information Letter ST-94-0092-G L, the Departnent ruled
that the docunments submitted properly docunmented that the zone
retailer’s sale to the contractor was exenpt from tax under the
enterprise zone buildings material exenption. However, the Department
i ndicated that certain aspects of the docunments submtted ‘may tend to
rai se questions about the transaction, which could trigger a nore
extensive audit [of the exenption].’ In this regard, the Departnent
cited:

1. The contractor listed the material supplier’s nanme and
address in the purchase order to the zone retailer.

2. The zone retailer’s purchase order to the material supplier
instructed the material supplier to send all invoices,
correspondence, and shop drawings to the zone retailer in
care of the contractor at the contractor’s office.

The facts in the present ruling request are clearly distinguishable
from those in ST-94-0092-G L. First, in the present case, while the
contractor’s purchase order lists the name and address of a materials
supplier, the name listed is nerely a requested vendor which is
subject to the BUSINESS' s (the zone retailer’s) approval. I n other
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words, the BUSINESS is free to order from whonmever it chooses.
Moreover, the contractor’s purchase order expressly states that the
itenms ordered wll be purchased by the BUSINESS from anot her conpany
pursuant to a separate transaction and then resold to the Contractor.
Second, in the present case, the BUSINESS s Purchase Order instructs
the Materials Supplier to send all invoices and correspondence to
BUSI NESS's office, not to the Contractor’s office.

In Private Letter Ruling ST-89-0255 PLR, the Departnent denied the
enterprise zone buildings material exenption to the extent that the
materials supplier billed the contractor of the nursing hone directly.
The facts of the present care are clearly have distinguishable from
those in ST-89-0255 PLR, since, in the present case, the Mterials
Suppliers has separate transactions wth and only invoice the
BUSI NESS, and not the Contractor.

CONCLUSI ON

Based on the foregoing facts, please confirm that these transactions
qualify for the exenption from sales tax for the sale of building
materials incorporated into real estate located in an Enterprise Zone
under 86 Ill. Adm Code 130. 1951

W request that the Departnent send to us on behalf of our client a
PLR addressing the issue presented. Your cooperation is appreciated.

Enclosed is a copy of 86 Ill. Adm Code 130.1951 concerning Enterprise
Zones. The enterprise zone building materials exenption allows retailers |ocated
in the nunicipality or wunincorporated area of a county that established an
enterprise zone to nake tax-free sales of building materials that wll be
incorporated into real estate located in the enterprise zone.

In order for businesses to qualify for the exenption as retailers, they nust
comply with the follow ng requirenents:

1. Retailers nmust have an identifiable physical presence in the
muni cipality or the county that has established the enterprise zone;

2. Retailers nust register with the Departnment as a retailer at a
location in the municipality or in the unincorporated area of the
county that has established the enterprise zone;

3. Retailers nust be able to docunment the acceptance of purchase orders
at the location in the nunicipality or the county that has established
the enterprise zone.

In order for the enterprise zone building materials exenption to be clai nmed,
it nmust be shown that qualifying building materials were purchased from a
retailer located in the jurisdiction that created the enterprise zone into which
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the building materials wll be incorporated. It is critical that a clear
paperwork trail exists showing that buyers purchased the materials from qualified
retailers. In general, the follow ng two transacti ons nust exist:

1. Sales from suppliers to retailers who are located in the jurisdiction

that created the enterprise zone (exenpt as sales for resale); and

2. Sales fromretailers who are located in the jurisdiction that created
the enterprise zone to buyers (exenpt by reason of the enterprise zone
buil ding material s exenption).

Each of these transactions nust exist independent of the other and the
exenption applicable to each transaction nust be docunented. We urge taxpayers
not to be cavalier in structuring these transactions. Cenerally, the follow ng
document ati on establishes the two transactions and the avail abl e exenpti ons:

1. Sales fromsuppliers to retailers:

a. Purchase orders fromretailers to the suppliers;

b. Certificates of Resale from retailers to suppliers (see the
encl osed copy of 86 Ill. Adm Code 130. 1405, which describes the
requirenments for Certificates of Resale);

C. I nvoices fromsuppliers to retailers; and

d. Payments to suppliers fromretailers.

2. Sales fromretailers to purchasers:
a. Purchase orders from purchasers to the retailers;
b. Enterprise zone building materials certifications from purchasers

to retailers containing all of the information set forth at 86
[Il. Adm Code 130.1951(a)(3);

C. Invoices fromretailers to purchasers; and
d. Payments to retailers from purchasers.

There is no requirement that the materials be physically received at the
retailer's |ocation.

Under the scenario you set forth, you have indicated that the retailer wll
have an identifiable physical presence in the nunicipality or the county that has
established the enterprise zone. You have also indicated that the retailer is
registered with the Departnment as a retailer at a location in the municipality or
in the unincorporated area of the county that has established the enterprise
zone. Further, you have indicated that the retailer will be able to docunent the
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acceptance of purchase orders at the location in the nunicipality or the county
that has established the enterprise zone.

Your letter indicated that a clear paperwork trail would exist show ng that
suppliers sold the materials to qualified retailers who then resold them to the

contractors. Your letter also stated that the retailer will issue a Certificate
of Resale to the material supplier and that the material supplier will invoice
the retailer and drop ship the materials to the contractor. The retailer will, in
turn, invoice the construction contractor. The construction contractor wll pay
the invoice to the retailer. The retailer will pay the material supplier. Sales
of the building materials made in conpliance with the scenario set forth in your
letter, will qualify for the enterprise zone exenption

The facts upon which this ruling are based are subject to review by the

Departnent during the course of any audit, investigation, or hearing and this
ruling shall bind the Departnent only if the material facts as recited in this
ruling are correct and conplete. This ruling will cease to bind the Departnent

if there is a pertinent change in statutory law, case law, rules or in the
material facts recited in this ruling.

I hope this information is helpful. If you have further questions
concerning this Private Letter Ruling, you may contact nme at (217) 782-2844. |If
you have further questions related to the Illinois sales tax |laws, please visit
our website at ww.revenue.state.il.us or contact the Departnment's Taxpayer

Information Division at (217) 782-3336.

Very truly yours,

Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.

! The language on the contractor’ s purchase order is as follows:

[The Contractor] understands that the items ordered herein will be purchased by the BUSINESS from another
company pursuant to a separate transaction and resold to it. [The Contractor] requests, subject to the BUSINESS's
approval, that the items be purchased by the BUSINESS for resale from:

Material Supplier
Address



